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THE LOGIC AND RHETORIC OF CONSTITUTIONAL 
LAW! 


Y title is a theft from Charles A. Beard’s brilliant essay in the 
New Republic on ‘‘ Political Science in the Crucible.’’ And 
what I shall say about it is doubtless the fruit of similar larceny from 
other thinkers. For most of us who labor in the vineyard of learn- 
ing originate but little. And the few who originate seldom read 
papers before The American Political Science Association. So I 
shall not profess to be bringing before you thoughts that have sprung 
full armed from my own mind. In so far as I ean trace their back- 
ground I acknowledge indebtedness to Roscoe Pound and to John 
Dewey. And yet I must acquit them of any responsibility for my 
particular contentions; for the application is my own, and not only 
may power be lost in its transmission, but, even worse, it may be 
misdirected. 
In the opening sentence of the essay referred to, Beard says that 
‘* political science in the United States has always been under bond- 
age to the lawyers.’’ This he finds due mainly ‘‘to the nature of 
our system of government, which places constitutionality above all 
other earthly considerations in the discussion of public measures.’’ 
‘*The elucidation of our national issues,’’ he continues, ‘‘has called 
for the lawyer’s technology and rhetoric, although they have been at 
bottom matters of politics and public policy.’’ And he concludes 
his opening paragraph with the sentence: ‘“The hand is subdued to 
the dye in which it works, so the mind of men who have speculated 
on political science in America is subdued to the logic and rhetoric 
of constitutional law.’’ 


I 


This prompts me to ask: What is the logic and rhetoric of 
constitutional law? I shall not trouble much about the rhetoric. 
Like the world, it is too much with us. Vague phrases which admit 

1A paper read before the American Political Science Association at its 


meeting in Philadelphia, December, 1917. In preparing the paper for publica- 
tion some slight changes have been made. 
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of various interpretations, which kindle the emotions, are the green- 
backs of our common speech. If we doubt the value behind them, 


we ask for the 


often we wager against them currency of similar tenor, but backed 
by other values which we more approve. Beard and the New York 
Times both give us rhetoric. My preference for the rhetoric of 
Beard is due, not to a literary judgment, but to a confidence in the 
values that lie behind the felicitous phrase of Beard and to a sus- 
picion that the values behind the editorial oratory of the Times have 


sadly deprecia 


When Beard writes of ‘‘the ambulance of capitalism gathering 
up the wrecks of industrial anarchy,’’ of Sociology wandering 
‘faround in the dim vastness of classified emotions,’’ of Political 
Science ‘‘hanging in the vacuum of closed legal speculation,’’ he 
writes rhetoric, and good rhetoric. But the rhetoric will take the 


place of specie 


is true of the rhetoric of Beard is true of the rhetoric of constitutional 
law. If we can personify such an agglomeration as our American 


constitutional 


must still be lenient: for it is a vice to which we all are prone. Even 
international affairs succumb to the spell of rhetorical treatment. 
Man is a rhetorical animal. But his rhetoric he uses to market his 
notions, not to make them. So it is the factory and not the sales- 
room that I iavite you to explore. It is to the logic behind the 
rhetoric of constitutional law that I wish to direct your attention. 


I may give a clue to my thesis by reporting an incident in a 
debate in the United States Senate. Senator Spooner of Wisconsin 
had been citing Supreme Court decisions to his purpose. When 
Senator Tillman of South Carolina was recognized, he complained: 
‘*‘T am tired of hearing what the Supreme Court says. What I want 
to get at is the common sense of the matter.’’ To which Senator 


Spooner rejoi 
matter. But, 
Court of the 
Carolina.’’ 


This in a nutshell is my thesis: the logic of constitutional law is 
the common sense of the Supreme Court of the United States. That 


common sense 


we might prefer Senator Tillman’s. This much of comfort we have, 
at any rate, that, whenever we come upon a decision which is par- 
ticularly displeasing, we usually find that there is a minority of 
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gold of the specific and the concrete. Or else all too 


ted since the days of Herbert Spencer. 


only for those who trust what lies behind. And what 


law, and then attribute to it the vice of rhetoric, we 


II 


ned: ‘‘I too am seeking the common sense of the 
as for me, I prefer the common sense of the Supreme 
United States to that of the Senator from South 


may agree with ours, or it may not. In some instances 
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the court who feel as badly about it as we do. The variety of com- 
mon sense which is offered by the divergent opinions of different 
judges is such that no intellectual palate need go without something 
to its taste. 

This division of opinion among the judges of the Supreme Court 
finds its counterpart in the differences among those who debate in 
other forums. If the eight judges who sat in Stettler v. Oregon 
were evenly paired on the minimum wage, so were Alvin Johnson 
and Professor Taussig. Mr. Justice Pitney’s views of the Adamson 
Law were anticipated by three of my friends—a retired dentist, a 
Professor of English and an instructor in chemistry. They were 
shocked when I told them that long ago the Supreme Court in Munn 
v. Illinois had decided that the legislature could limit the profits of 
those who conduct what we call a public utility. It comforted them 
a little to learn that, if the Adamson Law raised the expenses of the 
railroads so that their rates did not yield them what the court 
thought a fair return on their investment, the rates could be raised 
until the net earnings were reasonably remunerative. Yet to these 
lay friends of mine the idea that the owner of any kind of a business 
could not charge what he pleased and pay only such wages as he 
pleased was novel and abhorrent. And so it is with the other ques- 
tions that separate the judges of our high tribunal into the familiar 
camps that shelter five in one and four in the other. Take a samp- 
ling from the men you talk with at the club and in the Pullman and 
you will find that their untrained common sense leads them to the 
same diverse conclusions to which the more highly developed instru- 
ment leads the judges. 

We often hear that the lawyers have governed America. But it 
is equally true that America has governed the lawyers. The ideas 
that lawyers have expressed in the legislature, at the bar and on the 
bench have not sprung from any mysterious source whose hiding 
place is revealed only to those who read books in sheep bindings. 
The doctrine of individualism was not invented by judges. Your 
Southern school boy is as familiar with the dangers of allowing the 
federal government to encroach on the reserved powers of the states, 
as are the judges who annulled the federal Child Labor Law. The 
‘*mysteries of constitutional law,’’ which Beard tells us are invoked 
when other comforts fail, do not seem to me mysteries at all. The 
rhetoric is not unlike the rhetoric we all use. And the logic behind 
the rhetoric is the logic with which you and I debate our disagree- 
ments. 

Immortal principles fly their standards in judicial opinions, yes. 
But so they do in the common every-day talk of the butcher and 
banker, of the suffragist and the anti-suffragist, the pacifist and the 
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militarist, the Socialist and the individualist. Arguments from ex- 
pediency to reinforce the immortal principles will be found in 
judicial opinions as they are heard on the hustings. And there are 
judges who find no immortal principles, who conceive their task to 
be that of making wise adjustments amid competing considerations. 
‘*Constitutional law,’’ says Mr. Justice Holmes, ‘‘like other mortal 
contrivances, has to take some chanees.’’ ‘‘Difference of degree,”’ 
observes the same jurist, ‘‘is one of the distinctions by which the 
right of the legislature to exercise the police power is determined.”’ 
And no one has put better than he the point of view that rejects 
universals and the absolute. ‘‘All rights,’’ he tells us, ‘‘tend to 
declare themselves absolute to their logical extreme. Yet all in fact 
are limited by the neighborhood of principles of policy which are 


- other than those on which the particular right is founded, and which 


become strong enough to hold their own when a certain point is 
reached.’’ 

Many men of many minds have sat on our Supreme Bench as 
they have read papers at meetings of the American Political Science 
Association or lectured in college class-rooms. Judges argue from 
undisclosed assumptions, as you and I argue from undisclosed as- 
sumptions. Judges seek their premises from facts, as you and I 
strive to do. Judges have preferences for social policies, as you and 
I. They form their judgments after the varying fashions in which 
you and I form ours. They have hands, organs, dimensions, senses, 
affections, passions. They are warmed and cooled by the same 
winter and summer and by the same ideas as a layman is. If there 
is a mystery to constitutional law, it is the mystery of the common- 
place and the obvious, the mystery of the other mortal contrivances 
that have to take some chances, that have to be worked by mortal 
men. The logic behind the rhetoric is the logic of finding out what 
words mean, what purpose the words were meant to serve. And 
where the words of the Constitution offer no guide, the logic is that 
of finding out what is most expedient. . 


It 


It will be apparent how much of our constitutional law is merely 
getting at the common sense of the matter when we consider how 
few of the questions of constitutional law are answered by any 
specific language in the Constitution. When the language is really 
specific, questions seldom arise. The majority of current decisions 
have to deal with the clause forbidding the states to deprive any one 
of life, liberty or property without due process of law, and with the 
clause granting to Congress the power to regulate commerce among 














PSYCHOLOGY AND SCIENTIFIC METHODS 649 


the several states. And most of the questions under the latter clause 
concern, not the power of Congress but the power of the states, 
about which the Constitution is silent. ‘‘Due process of law,”’ 
though it occurs twice in the Constitution, is left without definition. 
Important questions respecting the taxing powers of the states and 
of the United States arise, not under any language of the Constitu- 
tion, but because the Constitution ordains a federal system of gov- 
ernment, and thereby makes possible a clash between state and 
national interests. 

In interpreting the Constitution the courts have the task of 
applying the general to the particular. Our constitutional clauses 
are couched in such extremely general language that there is some- 
thing fictitious in calling the work of the courts a work of interpre- 
tation. It is but to a slight extent a literary task. It is to a 
very large extent the task of weighing competing practical consider- 
ations and forming a practical judgment. That this is true in 
decisions involving the police power is made clear by the judicial 
recognition of the fact that the question in issue is whether the un- 
welcome deprivation of liberty or property is reasonable or ar- 
bitrary. The judgment of the courts is none the less a practical one 
because it may be influenced by a general preference for leaving 
folks unfettered by law, or by an opposing preference for imposing 
social standards. Those preferences are not unrelated to what is 
thought to be most desirable in practise. 

In determining the scope of state power which touches interstate 
commerce, the opinions of the Supreme Court make very clear that 
the problem to be solved in each ease is whether the promotion of the 
local needs of the state justifies the interference with interstate com- 
merce which such promotion entails. Unripe fruits may be forbid- 
den to leave the state, though oil and gas may not. An unimportant 
inlet of the sea may be dammed, but bridges over important rivers 
must be high enough for ships to pass under. Interstate trains may 
be required to slow down and blow whistles, but may not be com- 
pelled to make a detour to accommodate the inhabitants of a given 
city. The formula under which such cases are decided is as flexible 
as is the distinction between what is reasonable and what is ar- 
bitrary. And the practical considerations almost invariably receive 
chief attention in the judicial opinions. 

Under the due-process clause the Supreme Court has held that a 
state may restrict the working day to ten hours in mines, but not in 
bake-shops. Under the commerce clause the states are permitted to. 
tax goods from other states still in the original package, but are 
forbidden to prohibit their sale. In the absence of any applicable 
clause in the Constitution, the states are forbidden to tax such part 
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of the capital stock of a corporation as is invested in United States 
bonds, but are permitted to tax the franchise of the corporation and 
base the amount on the capital, even though it is invested in United 
States bonds. Under the clause forbidding the states to impair the 
obligation of contracts, a creditor of a city may resist a legislative 
reduction of the city’s tax rate, but has no relief against the legisla- 
tive restriction of the kinds of property subject to municipal tax- 
ation. 

These contrasted decisions can not be explained by reference to 
the language of the Constitution. ‘‘Due process’’ is as silent about 
bakeries as it is about mines. ‘‘Obligation of contracts’’ is as silent 
about tax rate as it is about exemptions. The controlling consider- 
ations in the solution of these problems have been considerations of 
common sense—none the less common sense because it may not have 
been your common sense or my common sense, or because the common 
“sense of the majority of the Supreme Court has at times disagreed 
with that of their dissenting colleagues. 


IV 


When we turn to the reasons which are given for the constitu- 
tional decisions we find them the same kind of reasons that you and 
I would give for our judgments. In Lochner v. New York which 
declared unconstitutional a ten-hour law for bakers, Mr. Justice 
Peckham says that'the question is whether the law is a ‘‘fair, rea- 
sonable, and appropriate exercise of the police power’’ or an ‘‘un- 
reasonable, unnecessary, and arbitrary interference with the right 
of the individual.’’ He finds it unreasonable because he thinks 
‘‘there can be no fair doubt that the trade of a baker, in and of 
itself, is not an unhealthy one to that degree which would authorize 
the legislature to interfere.’’ Mr. Justice Harlan forthe minority 
says that the question is debatable, and that therefore the court 
should accept the judgment of the legislature. There is nothing 
peculiar to constitutional law in this kind of logic. Indeed, if the 
logic of constitutional law is to be criticized, there is better reason for 
complaining that it is the kind of logic we all use than for objecting 
that it is something mysterious. 

What is abstruse or mysterious in the opinions of the judges with 
respect to the constitutionality of the income tax of 1894? The ques- 
tion to be decided was whether such tax was direct or indirect. The 
majority in the case of Pollock v. Farmers Loan & Trust Co. says 
that a tax on income from land is the same in effect as a tax on the 
land itself. Since a tax on the land itself is conceded to be a direct 
tax, the same must be true of a tax on income therefrom. The 
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minority, on the other hand, appeals to precedent to show that only 
capitation taxes and taxes on land have been regarded as direct taxes. 
When land is taxed directly, it must contribute to the government, 
whether it contributes to its owner or not. But to tax the rentals 
is not to tax the land itself. If the land yields no income, it pays no 
tax. Therefore a tax on rentals is only indirectly on land, and is 
thus an indirect tax. These are the main opposing arguments. The 
question is certainly debatable. And the judges debated it in the 
same fashion that participants in an intercollegiate contest would 
debate it. Varying interpretations were put upon quotations from 
previous authorities. Differing weight was given to various consid- 
erations of expediency. 

Mr. Justice White was so convinced that the majority was wrong 
that he filed a long dissenting opinion, notwithstanding his expressed 
belief that ‘‘the only purpose which an elaborate dissent can accom- 
plish, if any, is to weaken the effect of the opinion of the majority, 
and thus engender want of confidence in conclusions of courts of 
last resort.’’ But there is no reason why lack of unanimity should 
engender want of confidence in the courts. Of course it engenders 
want of confidence in any notion that constitutional law is some di- 
vine voice of which the court is merely the mouthpiece. But the fact 
that judges disagree, and freely express the reasons for their dis- 
agreement, should add to our confidence in their labors rather than 
detract from it. It indicates that the judgment was reached only 
after careful consideration and full discussion. We have nine 
judges instead of one, twelve jurors instead of one, because we know 
that human judgment is fallible and because we wish by increase 
of numbers to decrease the margin of error. Though when our 
passions are strong we sometimes forget that out of a multitude of 
counsel cometh wisdom, our enterprise of democracy is an expres- 
sion of our abiding faith that the erring thoughts of individuals 
are best controlled by the full play of competing opinions. We may 
therefore lack confidence in the particular conclusions of particular 
judges, and yet have high regard for the institution that operates, as 
all human institutions must operate, through the judgments of 
designated individuals. 


Vv 


Some there are who seem to hold that government does not oper- 
ate through the judgments of individuals. The famous distributing 
clause of the Massachusetts constitution of 1780 embodies this atti- 
tude. The legislative department is forbidden to exercise the execu- 
tive and judicial powers or either of them; the executive, to exercise 
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the legislative and judicial powers or either of them; and the judicial 
department, to exercise the legislative or executive powers or either 
of them: ‘‘to the end it may be a government of laws and not of 
men.’’ This happy phrase is often on the lips of those who profess 
to think of government as some mechanical contrivance that, once 
wound up, will run itself. They would undoubtedly be grieved to 
hear that a philosophic wag had once revised it to read: ‘‘to the end 
it may be a government of lawyers and not of men.’’ They would 
not care to be reminded that as long ago as March 31, 1717, Bishop 
Hoadley said : ‘‘ Whoever hath an absolute authority to interpret any 
written or spoken laws, it is he who is truly the lawgiver, to all in- 
tents and purposes, and not the person who first wrote or spoke 
them.’ 

Of course the authority of the Supreme Court to interpret the 
Constitution is by no means an absolute authority. It is limited in 
part by the language of the Constitution, in part by prevailing senti- 
ments and by existing conditions. Now that the Supreme Court has 
been at work for over a century, the authority of the present wield- 
ers of judicial power is limited to a large extent by the interpreta- 
tions of their predecessors. The legislative powers of impeachment 
and of increasing the number of judges, the executive power to se- 
lect new incumbents of the judicial office, the possibility that an An- 
drew Jackson in the White House may refuse to execute the order 
of the court, or that a commander of armed forces may decline to 
obey a writ of habeas corpus, as Chief Justice Taney discovered 
when he ordered Merryman to be brought before him—these are all 
potential restrictions on the actual authority of the Supreme Court. 
Yet, in determining a great number of the most important questions, 
there are two or more courses equally open to the Supreme Court, as 
the constantly recurring division of judicial opinion amply demon- 
strates. If by some necromancy the majority and the minority opin- 
ions in all the great decisions could be transposed, our constitutional 
law would be hardly recognizable. 

Even the holders of the mechanical theory recognize that in the 
past the personal viewpoints of the judges have been influential, if 
not controlling, factors in the course of judicial decision. Chief 
Justice Marshall is often and rightly lauded for so ‘‘shaping the Con- 
stitution’’ that the power of the national government was unham- 
pered by the residuary powers of the states. The fear of the judges 
themselves that they shall be discovered to be something more than 
mere automatons is not so acute as once it was. An able judge of 
one of our state courts tells me that he is usually able to decide cases 
as his independent judgment dictates. And he cites me a habit of 
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Coke’s to show that this is no new departure. When Coke, he says, 
had difficulty in adducing precedents for the decisions he wished to 
reach, he would pen: ‘‘As the old Latin maxim saith:’’ and then he 
would invent the maxim. In the Yale Law Journal for November, 
1917, a judge of the New Hampshire supreme court refers to the time 
‘‘when the court seems to have thought that it was inspired, or that 
the rules it formulated were revealed to it,’’ and observes that ‘‘the 
study of the history of the court will show how these rules were in 
fact formulated, and will, I think, demonstrate that they were made 
by the court in the same way statutes are made by the legislature.”’ 
In a later issue of the same journal Mr. Justice Riddell of the Su- 
preme Court of Ontario quotes Lord Bramwell to the effect that 
‘one-third of a judge is a common juror if you get beneath the 
ermine,’’ and adds that: ‘‘The other two-thirds may not be far 
different.’’ And Mr. Justice Holmes, whose judicial opinions teem 
with wisdom in fine raiment, told us a year ago in the Jensen case 
that ‘‘the common law is not a brooding omnipresence in the sky, 
but the articulate voice of some sovereign or quasi-sovereign that can 
be identified.’’ And he says also that he recognizes ‘‘that judges do 
and must legislate,’’ adding, however, that ‘‘they can do so only 
interstitially ; they are confined from molar to molecular motions.’’ 

Human beings performing a human task—that is the picture 
thrown on the sereen for me by the words ‘‘constitutional law.’’ 
Human beings wondering what to say and how to say it, as I am won- 
dering now, regretting that they lack the time to say it better, to 
think it through more fully before they write it down. If you hear 
judges talk about their own decisions and opinions, and criticize or 
praise the work of their brethren, the mysteries of constitutional 
law will be revealed. And how could it be made plainer than in 
every dissenting opinion? If criticism of the courts is a sacrilege, 
the worst offenders are the courts themselves. Perhaps it is security 
of tenure that makes them bold. If this is true, it argues well for 
the grant of security of tenure to all who have the vision and the 
courage to do something more than echo the platitudes that find ac- 
ceptance in high places. For dissenting judicial opinions are most 
valuable equilibrators in the undulating course of the law. They 
have the modifying influence of the opposition bench in the House 
of Commons. It is refreshing that the judges themselves have ‘no 
notion that a sanctity envelops what they write. And the sanctity 
that lawyers and laymen would sometimes accord to judicial opin- 
ions is more lavishly bestowed on those which meet their liking than 
on those with which they disagree. 
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VI 


In thus emphasizing the common-sense element in the develop- 
ment of the law that is made by judges, I may seem to many to be 
grossly overstating my case. Others have insisted that judges are 
slavish adherents to precedent, that they revel in absurd fictions and 
technicalities, and that they cherish abstractions to the disregard 
of realities. I will not contend that these plaints are entirely with- 
out foundation. But it is a myopic vision which finds these mental 
traits characteristic of judges or which regards them as the major 
forces in judicial decision. And the traits are found in many who 
know Blackstone only as a name. Some of you have doubtless been 
on committees which disposed of the matter in hand by appeal to 
precedent or to an abstraction. You may have helped to reject a 
petition by insisting that it was not properly before you for consid- 
eration. But any who have been guilty of such seeming artificiality 
are well aware that reasons of practical policy actually determined 
their action. Such is usually true of the seeming artificiality of the 
law. And the fictions of the law are notoriously the fruit of the de- 
sire to achieve some practical end. But even if artificiality is often 
potent in the mechanics of handling particular cases, it is not char- 
acteristic of the gradual shaping and reshaping of the substantive 
rules of law. If we take a long-time view of the growth and modifi- 
cation of judicial doctrines, we can not escape the realization that 
beneath the surface the moving forces are the practical judgments 
of the human beings who wield judicial power. 

Lawyer-like and human-like I appeal to authority to support my 
contention. Over thirty-five years ago Holmes, in his lectures on The 
Common Law, told us: 


The life of the law has not been logic: it has been experience. The felt 
necessities of the time, the prevalent moral and political theories, institutions of 
public policy, even the prejudices which judges share with their fellow men, 
have had a good deal more to do than the syllogism in determining the rules by 
which men should be governed. 


And later in the book he reiterates his position: 


On the other hand, in substance the growth of the law is legislative. And 
this in a deeper sense than that what the courts declare to have always been the 
law is in fact new. It is legislative in its grounds. The very considerations 
which judges most rarely mention, and always with an apology, are the secret 
root from which the law draws all the juices of life. I mean, of course, con- 
siderations of what is expedient for the community concerned. Every important 
principle which is developed by litigation is in fact and at bottom the result of 
more or less definitely understood views of public policy; most generally to be 
sure, under our practise and traditions, the unconscious result of instinctive 
preferences and inarticulate convictions, but none the less traceable to views of 
public policy in the last analysis. 
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It may seem strange to laymen that these forces are even more 
potent in the judicial interpretation of a constitution reduced to 
writing than in the evolution of what we call the unwritten law. 
But this is nevertheless the fact, at least with respect to the interpre- 
tation of those clauses of the Constitution which present the chief 
field for controversy. And those who are competent to speak tell us 
that the written codes of other peoples are similarly adapted by the 
judges to the practical situations which call for practical adjustment. 
Professor Munroe Smith has outlined the process for us in his lecture 
on Jurisprudence: 


For more than two thousand years it has been an accepted legal principle 
that, in interpreting the written law, effect should be given, as far as possible, 
to the spirit and intent of the law. Here again the possibilities of lawfinding 
under cover of interpretation are very great. A distinguished German jurist, 
Windscheid, has remarked that in interpreting legislation modern courts may 
and habitually do ‘‘think over again the thought which the legislator was try- 
ing to express,’’ but that the Roman jurist went further and ‘‘thought out the 
thought which the legislator was trying to think.’’ Of this freer mode of inter- 
pretation Windscheid might have found modern examples. The president of the 
highest ‘French court, M. Ballot-Beaupré, explained, a few years ago, that the 
provisions of the Napoleonic legislation had been adapted to modern conditions 
by a judicial interpretation in ‘‘le sens évolutif.’’ ‘‘We do not inquire,’’ he 
said, ‘‘what the legislator willed a century ago, but what he would have willed 
if he had known what our present conditions would be.’’ In English-speaking 
countries this freer mode of interpretation has always been applied to the un- 
written or common law, and it is usually applied to the written law with a degree 
of boldness which is very closely proportioned to the difficulty of securing formal 
amendment. Thus the rigidity of our federal constitution has constrained the 
Supreme Court of the United States to push the interpreting power to its 
furthest limits. This tribunal not only thinks out the thoughts which the 
Fathers were trying to think one hundred and twenty years ago, but it under- 
takes to determine what they would have thought if they could have foreseen the 
changed conditions and the novel problems of the present day. It has construed 
and reconstrued the constitution in ‘‘the evolutive sense,’’ until in some respects 
that instrument has been reconstructed. 


Vil 


Of course in likening the logie and the rhetoric of constitutional 
law to the logic and the rhetoric of you and me, I am not unaware of 
differences between an institution and an individual. Constitutional 
law differs from you and me in that it has a longer history. Its 
judgments are those of many individuals and not of one alone. It 
seeks a consistency and a continuity that you and I are free to go 
without. But even constitutional law changes its mind. In 1895 by 
vote of five to four the Supreme Court held in Lochner v. New York 
that a state could not limit to ten the daily hours of labor in bake- 
shops. But the case is no longer law. Very brief is the funeral 
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oration read by the Supreme Court in 1917 over the death of this 
same and little-lamented Lochner v. New York, which is not even 
mentioned at its own obsequies. Bunting v. Oregon, in which the 
last rites were solemnized, sustained a ten-hour law applying, not to 
bake-shops alone, but to ‘‘mills, factories and manufacturing estab- 
lishments.’’ In dismissing the contention that the Oregon statute 
was not necessary or useful for the preservation of the health of 
employees, Mr. Justice McKenna said briefly: ‘‘The record contains 
no facts to support the contention, and against it is the judgment 
of the legislature and the supreme court’’ of the state. 

Constitutional law changed its mind about the power of Congress 
to make government notes legal tender, about its power to levy taxes 
on incomes from real estate and personal property without appor- 
tionment among the states according to population, and about its 
- power to apply to manufacturing corporations its prohibitions 
against restraint of trade. And in numerous instances where de- 
cisions are not directly overruled, they are whittled away by excep- 
tions to avoid results deemed undesirable. Administrative commis- 
sions have been allowed to take over function after function previ- 
ously exercised by the judiciary or by the legislature, though consti- 
tutional law still maintains that such commissions can exercise neither 
legislative nor judicial power. Notwithstanding the biblical warn- 
Ing, much new wine is poured into old bottles. Often the substance 
changeth though the form doth not. Constitutional law, as well as 
theology, can reinterpret old doctrines to meet new needs. Genesis 
can survive Darwin in rigid sheep as well as in limp morocco. 

Without knowing anything about the laws of the Medes and the 
Persians, except by rumor, I am inclined to doubt whether the rumor 
that they were unchanging is correct. But the rumor establishes 
at any rate that such fixity as was theirs was eccentric even in those 
days. If native to them, it is foreign to the law of the Constitution 
of the United States as laid down by the Supreme Court. In spite 
of the stabilizing or stratifying effect of the doctrine of stare decisis, 
constitutional law has less of the idée fixe than many of us. But 
this is not to deny that in spots it is as stubborn as any of us. But, 
flexible or stubborn, wise or unwise, doctrinaire or practical, consti- 
tutional law is not mysterious, but only human—human as you and 
I are human, as all government is human. 


VIll 


This analysis of what seem to me the controlling characteristics 
of constitutional law is not meant to be applied to constitutional 
lawyers. For those who have won fame at the bar have been for the 
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most part men whose lives are largely spent in safeguarding private 
interests against competing public interests. Their private employ- 
ment is continuous, while the advocates of the public interest serve 
their brief term and then give way to their successors. Thus there 
tends to be a persistent bias among lawyers which makes it difficult 
for them to hold the scales as evenly as do the judges. No one is apt 
to question the qualifications of Mr. Elihu Root to testify on this 
point. In his address in 1916 as president of the American Bar As- 
sociation he says that it is ‘‘quite natural that lawyers employed to 
assert the rights of individul clients and loyally devoted ‘to their 
clients’ interest should acquire a habit of mind in which they think 
chiefly of the individual view of judicial procedure, and seldom of 
the public view of the same procedure.’’ And he adds: 

There are indeed two groups of men who consider the interests of the com- 
munity. They are the teachers in the principal law schools and the judges on 
the bench. With loyalty and sincere devotion they defend the public right to 
effective service; but against them is continually pressing the tendency of the 


bar and the legislatures and, in a great degree, of the public towards the ex- 
clusively individual view. 


It is interesting to note that those whom the bar calls great con- 
stitutional lawyers are the ones who have been in great cases, irre- 
spective of their success in those cases. Those who may wonder why 
the obscure attorney general of some sparsely populated state, or 
some subordinate member of the Department of Justice, so often 
wins his case against the leaders of the bar may find a clue to the 
answer in the observation of an able metropolitan attorney. When 
asked if he thought it fair that his railroad should be represented 
by a hundred-and-fifty-thousand-dollar man while the people of the 
United States had only the services of a five-thousand-dollar man, he 
replied: ‘‘Oh it’s not so uneven as that. You see, the Lord is on 
their side.’’ The remark was not intended to be cynical. It was 
profound. And it was true, because constitutional law, the distilled 
and clarified common sense of the judges of our high tribunal, does 
not ‘‘hang in the vacuum of closed speculation,’’ but advances with 
the march of changing conditions. That is why it is so baffling to 
many lawyers, as the reason why it is so baffling to many reformers 
is that it follows conditions rather than leads them. 


IX 


It may shock some reverential person to hear that law, and 
especially constitutional law, is not an impersonal and majestic 
power which moves in some mysterious way its wonders to perform. 
Those imbued with proper legal piety may think it unbecoming in a 
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great jurist to tell us in a judicial opinion that constitutional law is 
a human contrivance that has to take chances. As children we used 
occasionally to think our teachers something other than human— 
either better or worse. And the same childlike simplicity character- 
izes the attitude of some who talk about constitutional law. From 
varied sources constitutional law has received its meed of reverence 
and of execration. Some deem it holy; others think it sinister. And 
after all it is merely human. Being human it undoubtedly makes 
mistakes. Being human it also contributes to the general weal. All 
will agree that some constitutional law is better than others. But 
men will forever disagree as to what is good and what is bad. So 
also will they disagree about what is good and bad in other human 
contrivances. 

If on the whole we do not like the work of our courts, we may 
assign their tasks to other authorities. But those other authorities 
would not be always unanimous. Their majorities would not always 
please the majority of us. Their logic and their rhetoric would differ 
little from the logic and rhetoric of the courts. They would inevi- 
tably have regard for precedent and for the existing scheme of things. 
For all of us regard these considerations when we make our indi- 
vidual choices. If we do not wish the courts to be trammelled by 
precedents, we can declare in our constitutions that they shall decide 
each case according to their independent judgment. But even then 
their judgments will be influenced by those of their predecessors. 
The citation of authorities is not confined to courts. We all do it, 
and why? Because we have respect for the judgments of others. 

There is always danger in personification. What is said about 
Rome or Greece or Germany or England or constitutional law is 
usually only measurably true. In picking what seems characteristic 
for the purpose in hand, we neglect the many exceptions and varia- 
tions. So on general principles I should be somewhat inclined to 
plead nolo contendere to the charge of overstating my case. Yet my 
thesis seems to me to take care of all possible exceptions and varia- 
tions. For it is confined to the contention that the logic and rhetoric 
of constitutional law, however multifarious its manifestations, is not 
sui generis. Much of it may be peculiar, but it is not peculiar to 
constitutional law. | 


Tuomas REED PowELL. 
CoLUMBIA UNIVERSITY. 
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THE COMING BRAVERY—A SPENCERIAN DREAM 


N the light of my remarkable experience that night, I have tried 
to recollect what I did the afternoon and evening previous. It 
was Saturday, January 5, 1918, and I came home at noon, I remem- 
ber, dead tired. I knew I was in no condition for work, so I pro- 
posed to the children that we spend the afternoon at the zoo. My 
suggestion was received with war-whoops of approval. We left im- 
mediately after luncheon and were gone the better part of the after- 
noon: we inspected the bears and the bison, the elephants and the 
camels, the owls and the ostriches, saw the lions fed, and wound up 
with a long visit at the monkey-house. After all, what is there at 
the zoo as fascinating as the monkeys? There were at least half a 
dozen baby simians in the cages on this occasion—to the immense ex- 
citement and delight of the children. The orang-utan, too, was in 
a particularly gay mood, going through a full programme of antics 
on his trapeze before an appreciative crowd. It had never struck me 
before, but one of his gestures is so precisely like that of a lawyer 
of my acquaintance (who, by the way, is to figure in this narrative) 
that the effect is actually uncanny. 

When we got home, I found that I still had an hour before din- 
ner, just time to drop in on Allan Lampson, a neighbor of mine, who, 
I had heard the night before, was at last well enough to see callers. 
I found him in a big chair, swathed in shawls and comforters, with 
a checker-board, and, oddly enough, a copy of Shakespeare, in front 
of him. Poor man, he looked more like a corpse than a convalescent, 
and for fear of tiring him I cut my eall short. Still, we managed 
to cover considerable conversational ground while I was there: we 
mentioned Hamlet, I remember, and the high price of milk (how it 
must hit the poor people with lots of children) ; discussed Trotzky 
and the Brest-Litovsk conference; and got over finally into Through 
the Looking-Glass, the last suggested unconsciously perhaps by the 
checker-board in Lampson’s lap. 

I can’t seem to recall anything that happened at dinner except 
that there was only brown sugar for the coffee; but after dinner I 
went over to the Club, where I ran into a group who were in hot 
argument over the Russians. That little rat of a lawyer, Brantling, 
was leading the attack on radicalism—a fact in itself almost suffi- 
cient to convert any decent man to the very reddest brand of Bol- 
shevikism. (In a healthy state of society, I contend, no man with 
a face like Brantling’s would be allowed to be extant.) He was 
going on at a great rate about what would happen if these socialistic 
and anarchistic ideas continued to spread. ‘‘Why!’’ he snapped 
out in that rasping little voice of his, ‘‘if we don’t look out, the I. 





































8 


a 


ae 





660 THE JOURNAL OF PHILOSOPHY 





W. W. will be setting up a Bolshevik government in this country 
before we know it.”’ 

‘*Yes,’’ I said, butting in in the most cheerful tone I could com- 
mand, ‘‘these are swiftly moving times. We must be prepared for 
great changes.’’ 

He looked at me with withering scorn, as did a couple of other 
equally antediluvian members of the group. Then, finally, he said, 
‘‘Have you ever read Herbert Spencer’s Coming Slavery ?’’ 

I admitted that I had, once upon a time. Whereupon, to freshen 
up my memory I suppose, he launched into an ominous forecast of 
the servile state of society on the threshold of which the world (un- 
less it puts itself unreservedly in the hands of the Brantlings) 
stands. All originality, all independence, all individuality, it ap- 
pears, are on the point of extinction. The world is about to be 
reduced to an ant hill. Mankind in the future is to be made up of 


' millions of soulless slaves driven by thousands of equally soulless 


officials. Liberty, like the Golden Age and the Garden of Eden, is 
destined to become merely a beautiful memory. Such, at any rate, 
with much more, was Brantling’s comforting prediction. 

When, finally, I got an opportunity, I tried to reply by an argu- 
ment from biological analogy. Every step in human evolution, I 
somewhat boldly generalized, has taken the form of the surrender of 
some old liberty for the sake of attaining a new one. For example: 
the institution of the family required the sacrifice of a hundred old 
liberties by the parents, especially by the mother, but it brought, in 
place of them, all the thousands of new liberties that added plasticity 
of brain implies. Why may not the giving up of some of our 
present liberties for the sake of a more highly socialized form of the 
state have similar results? And I developed this idea in some de- 
tail. But it made no impression upon Brantling. He couldn’t see 
it. Lawyers, I have discovered, never are strong on biology. And 
besides, Brantling’s mind is closed. 

Well, to make a long story short, when I reached home at ten 
o’clock that night, I had under my arm, thrust there against my pro- 
tests, a dozen or so back numbers of The Forum, which Brantling 
had raked out of the files of the club reading-room, and which, he 
assured me, contained a series of articles that would be good for my 
soul. I hate to have old magazines littering up my desk—the cur- 
rent ones are bad enough—so I sat down, before retiring, to glance 
them through in order that I might return them promptly. The 
series of articles, it turned out, were reprints of some of Spencer’s 
best-known essays in defense of individualism, prefaced, in each 
case, by a few words of comment from some distinguished American 
publicist, captain of industry, or educator. There was one, for in- 
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stance, by Senator Lodge, one by Mr. Elbert H. Gary, one by Mr. 
Elihu Root, one by Ex-President Taft. I read enough of these and 
several others to get the gist of them, though in a number of cases 
I think I could have guessed, without reading them, their general 
tenor. Then I dipped here and there into three or four of the Spen- 
cerian essays themselves: The Coming Slavery, The New Toryism, 
Over-Legislation, ete. 

It was nearly midnight when I got to bed, and even then my 
mind refused to drop the speculations on the future of society that 
the discussion and reading of the evening had set going. It was at 
least another half-hour before I lost consciousness. .. . 

It must have been in the neighborhood of three o’clock when I 
suddenly awoke. For a moment I couldn’t have told whether I was 
under my own roof or in the Sahara desert—or for that matter who 
I was. I had had an extraordinarily vivid dream, and when, a 
second later, I recovered my sense of identity, I sat bolt upright in 
bed, slapped my knee, and exclaimed, ‘‘By George! This will ex- 
tinguish Brantling and all his crew.’’ And before I fairly knew 
what I was doing I found myself in my bathrobe at my desk, my 
electric heater turned on, transferring the still vivid scene and dia- 
logue of my dream to paper. I have seldom written anything with 
such rapidity. It was not composing; it was simply copying what 
was already written in my mind. Before four o’clock my work was 
complete and I was back in bed and sound asleep. 

After breakfast the next morning I read over my manuscript. It 
gave me the distinct sense of having been written by someone else. 
Perhaps that is why I made only a half-dozen trifling corrections. 
Then I struck off a fair copy on my typewriter and did it up with the 
pile of Forums. That the return of the latter might not, appear 
indecently prompt, I kept the bundle a couple of days and then dis- 
patched it to Brantling, who lives at the Club. Within twenty-four 
hours I received the following note: 

“‘Dear Mr. Goddard: I am enclosing a MS. which is evidently 
yours and which I think must have got slipped into those Forums 
by mistake. Supposing it was intended for me, I read it over. If 
it was, all I can say is that I couldn’t make head or tail of it. 

‘*Paithfully yours, 
‘HAMILTON BRANTLING, JR.”’ 
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Here is the manuscript that Mr. Brantling returned: 


THE LIONS AND THE APES 
(A PostscrIPT) 
Characters 


A Very Old Lion—referred to very reverently by the other lions as 
‘*Herbert.’’ He is near the point of death. 

A Fat, Good-natured Lion. 

An Alert, Keen, Handsome Lion. 

A Bald Lion, looking Prosperous and Efficient. 

A Classically Educated Lion. 

A number of other Lions, and a large number of Monkeys. 


A cocoanut grove on the edge of a jungle. The monkeys have 
emerged from the tangled undergrowth that is seen in the back- 
ground and on the sand under the palms are making a crude experi- 
ment in family and community life. Their rude huts are at one 
side. They wear clothes embryonically suggestive (especially those 
of the females) of twentieth century fashions. 

They are variously engaged. Some are gathering cocoanuts. 
Some are cooking. Some are setting a rough table. Some are chat- 
ting in sociable knots. A pair of lovers are gazing at the clouds. 
An elderly monkey at an easel is painting the portrait of a young 
female, who poses comically. All the older female monkeys are 
greatly handicapped by the fact that each has a litter of baby mon- 
keys to attend to. They seem overwhelmed with helpless offspring— 
in their arms, on their backs, in their laps. 

Young monkeys are playing games that variously resemble tag, 
hide-and-seek, baseball, and checkers. The smallest of the little 
monkeys do not control their limbs well and are constantly getting 
bumps. 

There is a confused roaring of lions in the jungle. The monkeys 
pay little attention until they notice something peculiar in the roars, 
which have suddenly begun to come with curious regularity. It 
seems like a sort of roll-call; the lions apparently are taking a vote. 
Several of the older monkeys pause and look in the direction of the 
sounds, and then confer in undertones. There is a moment of com- 
plete silence in the jungle, followed, all at once, by a loud general 
roar, as if it were applause at the result of the vote. <A little female 
monkey shrieks with fright. 

The Little Monkey’s Mother: For shame, Daphne! Don’t be 
afraid of the lions. Their bark is worse than their bite. 

Daphne: But nursie told me dreadful stories of what they did to 
little monkeys when she lived in the jungle. 
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Daphne’s Mother: Fiddle! Nursie was trying to scare you into 
being good. Don’t let her fool you. The lions are really nice old 
fellows at heart. They mean well. The trouble with them is they 
have never really had an education. We’d be only too happy to 
have them attend our school out here. But their eyes can’t stand 
the light. They’ve always lived, you see, there in the jungle. 

Daphne: Oh! 

[Plainly relieved at the information, Daphne faces the jungle 
and half defiantly, half coquettishly, thumbs her little nose. Sud- 
denly three large lions emerge from the undergrowth. Daphne 
shrieks, and dashing to her mother buries her head in her cocoanut- 
leaf apron. The lions, meanwhile, are blinking helplessly in the 
light. They take out and put on immense blue and yellow goggles— 
which seem to aid their vision but add to the oddity of their appear- 
anee. As the lions come forward they raise a large white handker- 
chief on a stick. ] 

Daphne’s Mother: What did I tell you, Daffy, you little *fraid 
eat! Brace up, little girl, and be a monkey! The lions have raised 
a white flag. Either they want to be friends with us or they’re 
afraid of us. If they weren’t either friendly or afraid, they’d gob- 
ble us up before we could say Jack Robinson. 

[The monkeys gather to receive the lions’ delegation, which con- 
sists of the Fat Lion, the Bald Lion and the Handsome Lion. The 
Fat Lion is Chairman of the Committee.] 

The Fat Lion: Our old King, Herbert, is not at all well. His 
nerves, especially, are in dreadful shape, and this constant laughter 
and chattering that you carry on, and the uproar your children make 
in their play, are very trying to him. We have just been holding a 
council of w— that is, a council. The majority of the lions at first 
were in favor of coming out and wiping up the sand with your 
whole establishment. But we three wiser and calmer old lions finally 
prevailed. They’ve given us an hour in which to try to arrange a 
peaceful settlement. Iwas always strong for arbitration—so they’ve 
made me chairman and flagbearer. 

First Monkey: This veiled threat to wipe us out of existence if 
we don’t comply with your terms will have no weight with us, since 
you’ve been doing that from the beginning to the best of your ability. 
That’s why we came out here and organized. However, we are al- 
ways glad to talk things over—especially our females. 

The Handsome Lion (with suave irony): Yes, we’ve heard their 
chatter. You will note that there will be no lionesses among our 
delegates or speakers. We left them—where they belong. Their 
place is in the den. 

First Monkey: Well, we’re ready. 
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The Bald Lion: Yes; there’s no time to be lost. 

[The flag of truce is set up in the sand at the center. The lions’ 
committee goes back to the jungle to report; a confused roaring 
greets their return. The monkeys, meanwhile, are in a flutter of 
excitement. They put fresh frocks on the children and stand them 
in a row. The females rush for their looking-glasses and begin to 
prink. The males hunt up some cigars for their guests and then 
stand fiddling with their watch-chains. The prospect of a social call 
from the lions seems to upset the whole monkey colony far more than 
the threat of a raid. 

The lions return. The members of the original committee lead 
the way, each bearing in his arms a great number of books. (The 
volumes are uniformly bound, the binding, curiously enough, closely 
resembling that of the sets of the Synthetic Philosophy of a later 


* day.) Next, pushed by two young lions, comes a wheel-chair, in 


which half sits, half reclines, their decrepit old king, Herbert, wear- 
ing a crown. He is emaciated, gasping, and half blind—plainly on 
the point of dissolution. He clasps to his heart, in a sort of senile 
convulsion, four or five volumes like those already mentioned. A 
lion who acts as medical attendant and interpreter walks by the 
chair. Then follows the general leonine rabble—if that term can be 
applied to a crowd every member of which is a king of beasts. | 

The Fat Inon: We lions want to know what you monkeys mean 
by coming out of the jungle that God made and intended you to live 
in, coming out and setting up this insane community on its outskirts, 
in defiance of the perfectly well known laws and established order 
of the jungle. 

The Bald Lion: And to the detriment of the prosperity and se- 
renity of us lions. 

The Handsome Lion: Precisely. We demand that you come back 
and live like well-behaved and law-abiding monkeys. (Sotto voce.) 
Where we can keep a kindly eye on you. 

The Bald Lion (also sotto voce) : Or if necessary a paw. 

The Fat Inon: You are interfering seriously with Herbert’s sleep 
—I beg pardon, with our King’s sleep. 

The Bald Lion: Your everlasting monkey-stunts give him bad 
dreams. 

The Medical Lion: True. He had a regular nightmare last night. 
He woke in a bath of perspiration, and it’s weakened him dread- 
fully. Said he dreamed that one of you monkeys—only bigger and 
whiter—came to put him in a ‘‘cage,’’ whatever a ‘‘cage’’ might be. 

A Sympathetic Monkey: The old fellow does look nearly done for. 

Chorus of Lions: Oh! Oh, Oh! What are you saying!- ‘‘Nearly 
done for!’’ Oh, no!! 
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The Medical Lion: Just a temporary indisposition, I assure you. 

The Handsome Lion: Under the weather for the time being. 

The Fat Lion (fanning himself) : This hot weather is a bit trying 
to all of us. . . . However, it’s you who are the real source of his 
trouble. What in the Old Nick has got into you since you came out 
here? You used to be quiet and docile enough in the jungle. You 
must come back! 

A Philosophical Monkey: Sorry, my old lad, to disoblige you, but 
we really can’t do it. The fact is we monkeys are sociable by nature. 
Born that way. Now there’s no place to dance in the jungle. And 
there was no time for it even if there had been a place—too much 
to do to get food enough to keep soul and body together. But out 
here, away from that tangle of vines and bushes, we’ve found that 
by sort of joining together and splitting up the work, we can really 
get a great deal more done and atghe same time have more oppor- 
tunity for seeing one another, playing with the youngsters, attending 
school, admiring the landscape, fixing up our wardrobes, having a 
bit of music, and otherwise improving ourselves generally. Your 
hospitable invitation is very kind. But we simply couldn’t think of 
accepting it. 

The Handsome Lion: By the white elephant, this is a scandal! 

The Bald Lion: It’s rank presumption. 

The Classically Educated Lion: It’s bad form. 

The Fat Lion: There’s no precedent for such views. I challenge 
you to find one word of authority for them in all these volumes. I 
have read them through four thousand times, so I ought to know. 

A Curious Monkey: What are they—prose or poetry? 

The Fat Lion (a bit pompously) : These are the complete works 
of King Herbert! 

First Monkey: Oh, is that all? 

Chorus of Shocked Lions: ‘‘ All!’’ 

The Handsome Lion: Have you no reverence? 

First Monkey: Not a bit—for mere books. 

The Fat Lion: What! not for the accumulated wisdom of eight 
hundred generations of the Kings of the King of Beasts—the most 
powerful of beings created by God and set over his other creatures! 

First Monkey: Mostly bluff. But I don’t blame you. Itis talked 
into you from your infancy. 

The Bald Lion: Infancy! (He points in scorn at the baby mon- 
keys.) Look at you! cuddling and coddling all day long. Tied, 
every last one of you, to a troop of babies! Do you notice any of 
our cubs with us? I rather think not. Don’t you see that you’re 
destroying the few sparks of independence and self-reliance you 
monkeys ever had? Milk out of a bottle! Why, my last cub was 
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catching antelopes before he was as old as that one! [He points to 
another little monkey.] I’d like to see my little Leon have a 
wrestling match with this one! 

The Little Monkey’s Mother: And I’d like to see your little Leon 
play checkers or baseball with my little Frisky! 

The Bald Lion: Checkers and baseball!!! Hmp. 

[Enter a Ghost. He is a filmy vapory creature and would pass 
fairly well for the ghost of the missing-link, being a sort of com- 
posite photograph of a huge anthropoid ape, a twentieth-century hu- 
man lion-tamer, and an allegorical representation of Death. He 
carries a ghostly chain over one arm and trundles a spiritual cage 
(on wheels), as a boy might trundle an express cart, after him. He 
has obviously come for Herbert, to whom alone he is visible. 

Herbert’s teeth chatter and his knees knock together at the sight. 
He roars. The Medical Lion listens closely that he may interpret 
the roars to the others. ] 

King Herbert (roaring in iambic pentameter) : Rr-rr rr Rr-rr-rr 
rr Rr, rr-Rr rr! 

Various Lions and Monkeys: He sees something! What does he 
see? What did he say? 

The Medical Lion (interpreting) : He says: ‘‘ Angels and minis- 
ters of grace, defend us!’’ 

A Lion in the Background: What the devil is that? 

The Medical Lion: Give it up. It beats me! 

The Classically Educated Lion: That! Why, that’s Shakespeare. 

The Lion in the Background: Who the devil is Shakespeare? 

King Herbert: Rr-RR! rr Rr rr RR! Rr rr rr Rr rr! 

The Medical Lion: ‘‘Avaunt! and quit my sight! let the earth 
hide thee!’’ 

The Classically Educated Lion (joining with enthusiasm the 
game of familiar quotations) : ‘‘This is most strange.”’ 

The Handsome Lion: No; not strange. I think I have an ex- 
planation. Herbert, how old was that cocoanut milk you drank last 
night for supper? 

A Monkey: Oh-ho! So that’s it. Ask him what he sees. 

The Medical Lion (alternately listening to Herbert’s roars and 
interpreting them to the others): (Roars.) He says he sees a great 
white monkey. (More roars.) He says he sees a... a chain— 
whatever that might be. (Roars.) And a—cage. (Pitiful broken 
roars as the Ghost approaches.) He says it is going to put the chain 
around him... and... put him in the cage! 

[Suddenly the old King Lion totters to his feet. There is a cer- 
tain majesty about him. The Ghost halts in surprise in the very 














PSYCHOLOGY AND SCIENTIFIC METHODS 667 


act of seizing him. The old King, his faculties partly returning on 
the brink of death, gazes about him at the upturned faces and pre- 
pares to address the assembled throng. ] 

A Lion: He’s dying. 

A Facetious Monkey: His swan-song. (The other monkeys sup- 
press him.) 

A Monkey: Why doesn’t he speak so he can be understood ? 

A Lion: The King uses the language of the fathers. 

[The King roars and the Medical Lion interprets. ]. | 

The Medical Lion: He says he foresees a time . . . when the 
jungle will be cut down. 

The Lions: Oh! Oh! 

The Medical Lion: All its beautiful freedom gone. .. . 

The Lions: Oh! Oh! 

The Medical Lion: All the lions dead or enchained. .. . 

The Lions: Oh! Oh! 

The Medical Lion: Life reduced to the monotony and level of a 
monkey’s intelligence. 

The Facetious Monkey: Oh, I say! 

The Medical Lion (to the monkeys) : He says he sees the kind of 
creatures you will become: slaves to your family life. (Listening 
closely as the roars rasp and subside.) It’s coming! It’s coming! 
It’s coming! 

[As the Ghost comes forward, the Soul comes out of the Old Lion. 
The Ghost quickly throws his chain about it, thrusts it into the cage, 
and locks the door; whereupon, with his whole outfit, he vanishes 
into thin air. Meanwhile the body of the Old King drops down 
shrivelled and lifeless. 

The Lions, in consternation, let down the back of the wheel- 
chair, stretch out the corpse on it, and prepare to carry it back into 
the jungle. They shake their heads, refusing to admit that their 
King is gone. They try to pass it off lightly. But their spirit is 
crushed. | 

The Handsome Lion: He’ll come around all right. 

The Fat Lion: Strong constitution. 

The Bald Lion: Indomitable will. 

[The funeral procession departs and disappears into the tangles 
of the jungle. The old monkeys are serious; the young ones hi- 
larious. Some of the latter throw stones in the direction of the 
jungle. Others get red berries and begin dyeing the flag of truce a 
bloody red. ] 


Old Monkey (dispersing them) : Quit it! Never wave a red rag 








668 THE JOURNAL OF PHILOSOPHY 


at a bull when you’ve got him down. It’s unnecessary. And it 
shows a mean spirit. 
Daphne’s Mother (to her daughter) : What did I tell you, Daffy! 


| HAROLD GODDARD. 
SWARTHMORE COLLEGE, 





REVIEWS AND ABSTRACTS OF LITERATURE 


Movement and Mental Imagery. Marcaret FLoy WASHBURN. 
Vassar Semi-centennial Series. Boston: Houghton Mifflin. 1916. 
Pp. xv + 243. 

The author takes the motor factors which have frequently been 
used in theories of attention, perception and emotion, and carries 
. them farther to explain association, memory, imagery and thought. 

The book begins with a brief account of nervous conduction and 
of the learning process, leading up to the concept of a ‘‘movement 
system’’ in which the kinesthetic sensations from one movement 
afford the stimulus for the next movement. There are ‘‘static 
movement systems’’ like those involved in maintained bodily pos- 
tures, and ‘‘phasic movement systems’’ which involve translation— 
the movements in the former case being simultaneous and in the 
latter successive. 

The theory is advanced that all consciousness is related to move- 
ment. An attempt is made to reconcile the opposed facts that con- 
sciousness accompanies obstructed motor discharge (habit forma- 
tion) and that it accompanies free discharge (action theory), by as- 
suming that there is an optimal ratio of excitation to inhibition in 
motor discharge above or below which consciousness is lessened. 

The image depends upon the initiation of a motor response. 
When a motor center is excited under certain conditions there is 
disturbance in sensory pathways connected to it with low synaptic 
resistance and this is accompanied by consciousness. When the 
sensory pathway in question is excited from within we have the 
image. The excitation apparently depends on a ‘‘successive move- 
ment system’’ (supra), 2. e., kinesthetic stimuli. This explains the 
short duration of imagery vs. sensation because the kinesthetic stim- 
uli are brief. The image thus comprises a kinesthetic component 
and one of the modality to which the image is referred, e. g., visual. 
Some readers will doubtless query what is the actual physiological 
accompaniment of this visual aspect, and it is not quite clear from 
the discussion what happens in the visual center or in its pathway 
to the kinesthetically excited motor center. Is there a backward 
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effect of the excitation from motor center to sensory or some 
‘‘drainage’’ mechanism? There is a hint of this latter in a foot- 
note. Connections between sensory centers are ruled out by the 
theory. 

In current motor theories of attention it is immaterial whether 
there is a mere motor impulse toward the object attended or an 
actual movement. In the theory advanced in the present book 
there must be a slight actual performance of movement (‘‘tentative 
movements’’). All thought and imagery rests on these tentative 
movements, and ‘‘when the system runs smoothly we have uncon- 
scious thought and when delays occur we have sensations and im- 
ages.”’ 

The chapter on ‘‘Recurrence of Movements’’ gives quite an ex- 
haustive survey of the experimental literature on the memory image 
and the memory after-image and of the conflicting views as to the ex- 
istence and nature of the latter. It is assumed that there is a tend- 
ency for movements, full or tentative, to repeat themselves sponta- 
neously just after they are performed. This explains why things 
not attended to in the original stimulus may recur in the memory 
after-image although they never appear in the memory image. Be- 
ing unattended they enter into no new movement systems, 7. e., pro- 
duce no kinesthetic sensation, and hence can not be recalled after an 
interval. But the motor centers may become spontaneously active 
shortly after the stimulus and arouse the details in the memory after- 
image. 

The association of ideas, it is claimed, is really an association be- 
tween the kinesthetic sensory path produced by a reaction to one 
stimulus and the motor path connected with the second stimulus. 
A detailed study follows of the laws governing the strength of asso- 
ciative dispositions: measurement of strength of association,—time 
for recall, resistance to formation of new associations, and number 
of repetitions necessary; the effect of repetition—involving as it 
does a wider variety of tentative movements; the effect of time— 
rate of forgetting, recency, frequency, etc.; the interference of asso- 
ciative dispositions—various forms of inhibition. This chapter 
gives a good survey of experimental methods and results in memory, 
recognition and forgetting. Other factors such as the effect of 
rhythm, place in a series and constellation are discussed similarly in 
the following chapter. 

The author then applies her theory to the higher processes. The 
problem idea that directs the thought process is characterized mainly 
by its persistence of influence, and this is due to persistent tentative 
movements. The persistence comes from association of the motor 
excitation on which an idea is based with an internal static move- 
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ment system—the activity attitude——and the activity attitude in 
turn is set up only when the idea appeals directly or indirectly to 
some instinct. Judgment involves delay while the movement sys- 
tems concerned with the subject recur for an instant. Reasoning has 
a longer delay and involves movement systems connected with two 
other such systems (the premises). Even the undistributed middle 
and illicit processes are explained by improper development of move- 
ment systems. 

The conflicting views on imageless thought are summarized. Con- 
siderable significance is attached to the fact that some of these image- 
less processes can be named and others not, and it is assumed that 
all namable ones are based on kinesthetic excitations. A number of 
common instances are analyzed, e. g., ‘‘difference’’ is a ‘‘shift of 
motor excitation ;’’ ‘‘but’’ occurs when dispositions of equal strength 
_ tend to excite incompatible movements. The non-namable variety 
of imageless thoughts occurs either when something is blocking the 
associative process or when thinking is especially rapid, 7. e., when 
there is a condensation of imagery. 

The final chapter deals with cases of dissociation. Automatic 
writing is possible on the author’s theory when incompatible move- 
ments are not involved. Sleep is an attitude of relaxation, and deep 
sleep without motor contractions is unconscious, for consciousness 
depends on movement (supra). The Freudian ‘‘censor’’ is the most 
firmly established movement system. Hypnotism is similar to sleep, 
the suggestion coming however from a concentrated rather than 
diffused source. 

The book consistently follows the motor theory of consciousness 
through the higher mental processes. Quite a number of assump- 
tions are necessary in the development of the theory and probably 
will not meet with universal acceptance. The author hints at the 
outset that her intention is a pragmatic one, and the assumptions 
appear to work well. Aside from the developments of the motor 
theory the book gives a good summary of the extensive literature on 
memory, imagery and the thought process. The attempt to ade- 
quately summarize these fields in which such a mass of material has 
been published, (and so much of it worthless) is heroic, and it is 
well done. To the majority of readers this aspect of the book will 
be more valuable than the theoretical. Any student approaching 
topics in imagery and the thought process would do well to consult 
it for a preliminary survey of the field. He would be appreciably 
assisted also by the appended bibliography of 162 titles. 


Harowp E. Burr. 
HARVARD UNIVERSITY. 








PSYCHOLOGY AND SCIENTIFIC METHODS 671 


JOURNALS AND NEW BOOKS 


JOURNAL OF EDUCATIONAL PSYCHOLOGY. February 
1918. Methods and Results of a Class Experiment in Learning (pp. 
63-82) : W. F. DEarBorn and J. M. Brewer. — General principles con- 
cerning individual differences, characteristics of the curve of learn- 
ing, correlation, effect of various factors on individual progress, char- 
acteristics of the curve of re-learning, and facilitation or interference 
as a result of practise are illustrated by a class experiment. Certain 
Abilities Fundamental to the Study of Geometry (pp. 83-90) : J. H. 
Minnick. —Four abilities are called upon in the formal demonstration 
of a theorem of geometry—ability to draw a figure, ability to state 
the hypothesis and conclusions, ability to recall additional facts about 
a figure when one or more facts are given and ability to select from the 
available facts those that are necessary for a proof, and to arrange 
them so as to arrive at the desired conclusion. The purpose of the ex- 
periment was to determine the relation of each of these four abilities 
to teachers’ marks, to determine the extent to which these abilities are 
developed in the various schools included in the investigation, to 
develop tests which may be used for the purpose of diagnosis. A 
Study of a Class of Children of Superior Intelligence (pp. 91-98) : 
Henrietta V. Race.— From the study it was concluded that gifted 
children are able to accomplish, with ease, the ordinary two years 
school work in one year, that they are apt to be unusually able in 
various fields of human learning, that they are especially capable of 
handling ideas and that their thinking is marked with quickness 
and directness. Communications and Discussions. Abstracts and 
Reviews. Editorial. Notes and News. Publications received. 


Calkins, Mary Whiton. The Good Man and the Good: an Introduc- 
tion to Ethics. New York: The Macmillan Company. 1918. Pp. 
xx + 219. $1.30. 

Sarkar, Benoy Kumar. Hindu Achievements in Exact Science: A 
Study in the History of Scientific Development. New York, Lon- 


don and Bombay: Longmans, Green and Company. 1918. Pp. 
xiii + 82. $1.00. 





NOTES AND NEWS 


THE Summer Training School of Psychiatrie Social Work con- 
ducted by the Boston Psychopathic Hospital and Smith College under 
the auspices of the National Committee for Mental Hygiene opened 
at Smith College July 7th with an enrollment of 68 young women 
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from 21 states and as many colleges. The purpose of the school was 
to give in eight weeks the theoretical background necessary to pre- 
pare social workers to assist in the rehabilitation of soldiers suffer- 
ing from ‘‘shell shock’’ and other nervous and mental disorders. The 
courses which were offered included the following range of subjects: 
Social Service, Miss Mary C. Jarrett, Boston Psychopathic Hospital, 
director of the school; Psychiatry, Dr. Edith Spaulding, Bedford 
Hills; clinical lectures, Dr. J. A. Houston, Northampton State Hos- 
pital for the Insane, the clinics being held at the hospital ; Sociology, 
Professor F. Stuart Chapin, Smith College; Psychology, Professor 
David C. Rogers, Smith College; Mental Tests, Miss Ruth S. Clark, 
Smith College. Additional lectures were given to the school by the 
following: Dr. E. E. Southard, Boston Psychopathic Hospital; Dr. 
L. Pierce Clark, New York City; Dr. Walter S. Fernald, School for 
Feeble-Minded, Waverley, Mass.; Dr. Adolf Meyer, Phipp’s Clinic, 
Baltimore, Md.; Dr. William Healy, Baker Foundation, Boston, 
Mass.; Dr. A. A. Brill, New York City; President Raymond L. Wil- 
bur, Leland Stanford University; Captain A. E. Bott, Hart House, 
Toronto, Ont.; Captain C. B. Farrar, Cobourg Military Hospital, Co- 
bourg, Ont.; Dr. James J. Putnam, Boston, Mass.; Dr. H. W. Frink, 
New York City; Dr. Abraham Myerson, Dr. Lawson Lowrey, and Dr. 
Josephine Foster, Boston Psychopathic Hospital; Dr. George Amsden 
and Dr. Charles Lambert, Bloomingdale Hospital, White Plains, N. 
Y.; Dr. George Kirby, Dr. H. A. Harrington, ‘and Dr. Clarence 
Cheney, Psychiatric Institute, Ward’s Island, N. Y.; Dr. E. Flood, 
Monsen State Hospital, Palmer, Mass.; Dr. Albert Barrett, Psycho- 
pathic Hospital, Ann Arbor, Mich.; Dr. H. A. Mitchell, State Hos- 
pital, Warren, Pa.; Dr. T. H. Ames, New York City; Professor H. N. 
Gardiner, Smith College; Dr. Frank P. Norberry, New York City; 
Dr. Herbert Hall, Marblehead, Mass. Of the 58 students who satis- 
factorily completed the course, those who had not previously had the 
required amount of practical work were assigned to the following 
clinics and hospitals for six months further training: Boston Psycho- 
pathic Hospital; Phipp’s Clinic, Baltimore, Md.; Manhattan State 
Hospital, Ward’s Island, N. Y.; Neurological Clinic, New York City; 
Massachusetts General Hospital, Boston, Mass.; Boston State Hos- 
pital; Boston Dispensary; University Hospital, Philadelphia, Pa.; 
Charity Organization, New York City; Cornell Clinic, New York 
City; Society for Organizing Charity, Philadelphia, Pa.; and Home 
Service, American Red Cross, Boston, Mass. 


THE Council of the American Psychological Association has voted 
to abandon the annual meeting which was scheduled for December, 
1918. 
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